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MEMO

DATE:

TO:

FROM:

RE: Mental Health Treatment Form

The State Council fbr Persons with Disabil i t ies (SCPD) has reviewed the Victims'Compensation
Assistance Program (VCAP) mental health treatment fbrm. Council has the fbllow'ing observations.

First. the VCAP is specifically authorized by the new statute "to provide indemnification clain-t
fbrms fbr purposes of this chapter and to specify the intbrmation to be included in such fbnns".
Tit le 1 I Del.C. $9006(f). Therefbre, the VCAP enjoys some latitude in development and content
of its claim fbrms.

Second. the principal concern with the mental health treatment form is that it arbitrarily imposes
requirements on victims seeking mental health treatrnent which are not imposed on victims
seeking physical health treatment. Victims seeking compensation fbr anything other than tnental
health treatment can simply subnrit provider invoices post-treatment fbr reimbursement. See
general claim fbrm, Section 5, directing applicant to "(l) ist all Medical/Dental Providers. and/or
those who have provided services to the victim and attach any medical bills that you have
received". In contrast, the mental health treatment fbrm contemplates pre-appl'oval of mental
health treatment (Section2): requires a mental health treatment plan specifying duration.
f iequencyol 'sessions, and type of sessions ( indiv idual  vs.  fbmi ly/group (Sect ions 2 and 3):  and
requires a narrative description of the crime. The VCAP is subject to Tit le II of the ADA and
Section 504 of the Rehabil i tation Act which have been interpreted as l imiting arbitrary
dist inct ions based on classes or level  of  disabi l i ty.  Clark v.  Cohen.6l3 F. Supp.684. 692n.6
( l r .D. Pa. 1985).  af f  d 794 F.2d 791 (3d Cir . ) ,  cert  denied, 107 S.Ct.  459 (1986);  Waqner b),
Wagnerv .  Fa i rAcres Ger ia t r ic  Center ,49 F.3d 1002.  1016n.15 (3d Ci r .  1995) ;  Eas ley  by  Eas ley
r ' .  Snider.  34l  F.  Supp.668 (8.D. Pa. 1993).  Cf.  Ci ty of  Cleburne v.  Cleburne Liv inq Center.
105 S.Ct . 3249,3258-3259 ( 1985) [denial of equal protection to require permit fbr group home
fbr persons with mental retardation but not a group home fbr elderly and other groups]; and
Frederick L.  v.  Thomas.408 F. Supp. 832. 335 (E.D. Pa. 1976) [al legat ion that c lass of  persons
with nrental retardation provided surnmer program denied to class of persons with learnino
disabil i t ies states cause of action under equal protection].
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fhircl. thcrc is ostcnsibly rro praclical . justifrcation forthe additional lornt l irr prental hcalth
treatnrct-tt. 

' l 'he 
description o1'the crinte is alrcady addressed in Section 3 ol ' the general clarirn

litrntr. 
' [ 'he 

advantagcs. if any. ol 'recpriring a prc-approvcd treatnrcnt plan r,vith spccil ic
col l lponents would l ikew' ise apply t t t  tnost nredical  discipl incs. inclucl ing l lhysical .  occupat igpal .
and spcech therapy: dental recotrstruction; chiropractic treatmcnt: and any other ntedical
treattlrettt requiring nrult iple appctintntents. If the VC'AP has any collcerns abuut a clairl. i t  is
authorized to recluire the victirn to submit to an independent eranrination: " ' l-hc Agency, nra\, '
require any' in iured person f i l ing a clai t t t  pursuant to this chapter to subrni t  to a physical  or prcntal
cranl i t lat ion by'a physic iatr  or phvsic ians selectecl  by the Agenc) ' . "  

- f i t le 
I  I  Del .C. r \9011(c).

Irourth. the rel-erencc to "M.D." ot-t the rnental health trcatrnent lbrnt suggests that it applies to
psychiatrists. In cclntrast. the statute appears to dif l 'erentiate psychiatric treatnlent l iom
psvcholog ica l /cout rse l ing scrv iccs .  Cornpare ' l ' i t l c  l l  De l .C.  \N9002(hXI) .9009(k) .  and 902.1 .' l 'herelirre. 

if ' the VCAP wisltes to retain a supplenrental mental health treatnrent fbrm. it r lay
w,ish to exernpt psychiatric treatment.

fri l ih. the VCAP enabling statute does trol contenrplate greater scrutiny of ntental health claints
vcrsLrs phy's ical  heal th c lainrs.  C'onsidcr the lb l lor .r ins:

A. [ ' .vcn counsel ing or"rel ig ious tnethods ol 'heal ing" by r-rnl icensed clergv is conrpensable [- l ' i t lc
l l  Dc l .C .  \ e002 ( l ) 1 .

t l .  tJnl ike nran5, 'col t tpcl- lsable losses (c.g.housing: moving expcnscs: personal safbty propcl t l ' ) .
there is no separate cap on mental  heal th services [- l ' i t le I  I  Del .C. S9002(l)1.

Cl. ' l 'he only expl ic i t  wai 'u 'er of ' the 2 ! 'ear statutc ol ' l imitat iorrs to reopen al t  Agency decis iop is ip
t l te contcxt ol 'mental  heal th coutrsel ing lbrchi ld scx abuse v ' ict i rns [ ' I ' i t le 1l  Del.C. \9009(k)1.

I ) . ' l 'hc  ot t ly  coutext  in  r . r , 'h ich co l lpcnsat ion is  crp l ic i t ly  author izecJ wi thout  an appl icat ior r  is
tnenta l  heal th  assessl l lent  and shor t - tenn coLursc l ing of 'ch i ldren [ ' l ' i t lc  l l  Del .C.  E9024(d)1.

-fhank 
yotr lbryourconsideration and please contact SCPD i l-y 'ou har, 'e any cluestions clr

col l l l l lel l ts regarding our observations on the proposed regulat ion.

cc: Mr. Brian Hartnran. [rsc1.
Govcrnor's Adr,' isory c'ouncil fbr Exceptional cit izens
Dcvelopmental  Disabi l i t ies Cor.rnci l
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' l -he general clainr
dcscription r-rf "the namcs
and "circuntstances r. l 'hich

tbnn is.  however.  ostcnsibly defrc ient
ol 'a l l  persons involr , 'ed".  the " t ime" of
brought erbout the in jur\" .  Sce' l ' i t lc  I

s ince i t  does not include a
the injLlry apart f ium the clatc:
1  De l .C .  r \ 9012(a ) .


